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Preamble
Constitution as we know is an 

aggregate of fundamental principles 
or established precedents that 
constitute the legal basis of a polity, 
organization or other type of entity 
and commonly determine how that 
entity is to be governed. Every entity, 
polity has its own unique 
‘Institutions’, to have its functions 
done both effectively and efficiently.1

The French philosopher-Judge, 
Montesquieu (1689-1755)argues that 
the theory of separation of powers, 
incorporated into many constitutions 
of the world,is the most acceptable 

civic safety valve for governance. 
The Executive, the Legislature and 
the Judiciary are today function 
asliving organs of a democratically 
elected state. Jean-Jacque Rousseau 
(1712-1778), a contemporary of 
Montesquies ratifies in his 
‘discussion on Inequality’which they 
read and detested in the French 
feudal system burdened on the 
socially marginalized by the equally 
powerful Royalty and the Papacy led 
clergy. Secondly, Rousseau presents 
the concept of the ‘Social  Contract’ 
which has become cornerstones in 
modern political and social thought 
have infused a binding and an 

abiding demand on the ‘ruler and the 
ruled’. The three pillars or the triad 
of democracy are set in motion in 
most modern states to carryout 
separate functions of promulgating 
the law, implementing it, and 
interpreting it and thereby 
compelling all to be law abiding 
subjects within the law providing 
equal treatment and opportunity in a 
citizenry. It invariably provides the 
appropriate institutions to emerge 
and operate seriously edifying 
functioning of civic life. The three 
pillars independently provide ‘checks 
and balances’ as their modus 
operandi becomes the raison d’être 
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to prevent possibility for a full blown 
autocracy and breach of the rule of 
law in a given democracy. Hence, it 
is important to initiate the institutions 
that can support and enhance the 
constitution while on the other hand 
to equip the constitution that enables 
the establishment of institutions. 
Such arrangements  indicate arguably 
a healthy functioning of a society that 
honours the ‘social contract’by the 
people.  It is also proven that if a 
constitution is democratically 
agreeable for a people to be governed 
alongside their preferential option, 
then such could promulgate rule of 
law to be accepted as a guiding 
principle of ‘all and the whole’

Law Making in  
Buddhist History 

The Buddha declared a vinaya 
rule (disciplinary code) in the line of 
what we might understand as a 
‘social evolutionary theory’ after 
considering either the public outcry 
or a dispute amongst the Sangha he 
recruited, trained and empowered 
tofollow the Dhamma. During the 
rainy season (wassana/(varsa)), when 
insects and sprouts were trampled by 
the bhikkhus on pindapatha 
(traditional begging for food), they 
were criticized by the people because 
their act of walking causes himsa  
(violence) to the seasonal habitat and 
its active biodiversity. Hence the 
matter was brought to the Buddha 
seeking advice and Buddha in 
consultation with them suggested to 
restrict the movement of the Sangha 
by limiting them within confines of 
the living abode (vihara) during the 
rainy season primarily setting apart 

the time for studying, teaching and 
coaching. This was called the ‘vas 
period’ (an auspicious period). It is 
one thing to sternly forbid which 
could have negative effects,but 
finding an alternative route is a 
positive act that could lead to new 
avenues of enlightened propositions. 
The ‘Buddha praxis’ adopted the 
latter for the formation and the 
training of the early Sangha. A public 
criticism arose, as toa certain woman 
offering human flesh as food to an 
ailing bhikkhu, obtained from her 
own calf.When reported to the 
Buddha, he admonished a strict rule 
prohibiting the bhikkhus to consume 
human flesh as food even if it was a 
voluntary offering (dana) through the 
generosity of the donor. Some rules 
came about as strict advice while 
some were constituted which 
laterbecame part of the Vinaya. He 
found them useful as guidelines and 
rules forthe disciplinary spiritual 
training of bhikkhusavakas on the 
basic precepts.

Buddha in the preliminary 
examination of the bhikkhu’s misdeed 
of consuming the dana of human 
flesh set an appropriate new rule. 
Therefore, he asked the bhikkhus a 
few questions and proclaimed that 
anthropophagy (eating human flesh) 
is a ‘serious abject misdeed’ (Pali.
thullaccaya, Skt.sthulatyaya),  to 
indulge and to act on it without 
having investigated the origin of the 
dish is a wrongdoing.2 We are 
reminded thatthe ‘offering of the 
body is central’ to some of the main 
virtues of Buddhist ethics: the 
perfections (paramita) of giving 

(dana), of energy (virya), and of 
patience (ksanti), with all of them 
subsumed in the esteemed virtue of 
compassion (karuna). All this is 
directed to an ethically abiding 
institution of a spiritual culture. The 
Anguttaranikaya  enumerates the 
tisso sikkha (three fold discipline)is 
to be a binding the institution of the 
Sangha through the practice of 
ethical conduct (sila), mental 
discipline (samadhi) and wisdom 
(panna). Then developing them into 
Adhisilasikkha, adhicittasikkha and 
adhipannasikkha)3 which makes 
bhikkhu-bhikkhuni savaka a true 
samana (seeker). Because such is 
proposed as a pathway for the final 
elimination of lobha (greed) dosa 
(hatred) moha (delusion) for 
wholesome conduct and virtuous 
living, while wishing wellbeing of all 
and the whole.

 The Buddha being the Satta-
deva-manussanam (teacher of 
humans and devas, one of the nine 
qualities of the Buddha),4  he 
perhaps would have consulted his 
erudite savakas as well as ‘sharper  
well-wishers' before he arrived at a 
certain practice. This practice he 
made sure  was well informed and 
found a consensus as if indicating to 
the fundamentals of democratic 
consultation, consensus and even 
compromise.The two examples 
above, one more controversial which 
is mostly misunderstood out of 
context during the life time of the 
Buddha provide ample evidence of 
his perspective on a disciplinary 
route (constitution) and the practice 
of it via contextually formed 

the Buddha might have 
preferred the republican 
model to the monarchy 

even though a Magadhan 
monarch like Bimbisara had been 
his close friend-donor to him and 
his ‘shramana movement’
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institutions. Historical attempts of 
Buddhist societies have certain 
experiments not necessarily such can 
be adopted wholesale, however they 
can be revisited as they indicate 
productive measures and 
comprehensive ethico-cultural basis 
open for reformative adjustment. One 
such we wish to share with our 
readers.

Licchavi Governance

The Licchavis were part of the 
Vajjian clan of the Vajji 
Mahajanapada (metropolitan in 
modern understanding) and it is 
presumed that the Licchavis largely 
domiciled in Vaishali, the central city 
of the Mahajanapada. It isconsidered 
an ancient kingdom in India which 
existed in today’s Nepal from 
approximately 400 to 750 CE. What 
we are discussing here is a model 
that only short lived as Ajathasathu 
of Magadha invaded the Licchavi 
city Vaishali  and annexed to his rule 
of autocratic monarchy. However, the 
Licchavi socio-political experiment 
is still referred to as paradigmatic for 
democratic governance and social 
wellbeing of the ruler and the ruled 
during the sixth century BCE.

The tension was between the 
monarchical kingdoms which 
occupied the Yamuna valley and the 
republican territories in Kathmandu 
valley in the foothills of the 

Himalayas. Uma Charkavarti, an 
Indian historian notes that the gana 
sanghas which were considered to be 
the Vajjian confederacy5  were 
synonymous with republicans. Rhys 
Davids, J. P. Sharma, A. K. Werder, 
P. V. Bapat, C. R. Majumdar, Jotiya 
Dhirasekaraare  are of the view that 
the Buddha might have preferred the 
republican model to the monarchy 
even though a Magadhan monarch 
like Bimbisara had been his close 
friend-donor to him and his 
‘shramana  movement’. It seems that 
the Buddha expressed his opinion to 
Vassakara, one of the ministers of 
Ajathasattu that the Vajjis would 
remain invincible as long as they 
adhered to the seven rules governing 
their (in this case of the Licchavis) 
conduct (satta aparihana dhamma).6 

Buddha admired the Republic’s 
ancient customs, its democratic 
government, its respect for wise men 
(but he might not have seen it as a 
right solution to the problem of 
dukkha which was his ethico-
philosophical pursuit).

There are few references at least 
in two Jathaka stories, like 
the  Cullakalinga Jātaka and 
the Ekapaṇṇa Jātaka mention that 
the Licchavi as having over 7000 
rājās. Interestingly Kautilya in 
his Arthaśāstra (ch. XI), describes 
the Licchavis as a republic (gaṇa 
sangha) which Umar Chakravarthi 
suggests  and whose leader uses the 
title of  rājā  (rājaśabdopajīvinah). 

But still unclear whether two 
Jathakas we have named the above  
referring to the same, however there 
must have been a clan, or a tribe of 
this group in the Vajji Mahajanapada 
and that the rājā  was the head of 
their system of governance different 
to the their neighbours. This same 
notion is confirmed in the 
Manusmriti (X.22) of the 
Dharmasasthra where  the Licchavis 
are placed in the category of the, 
Vratsa Kshatriyas (obedient, faithful 
to the clan), yet again is depicted as a 
clan with alternative institutions and 
abiding a constitutional framework (a 
disciplined path to the  rule of law 
perhaps). All this records indicate 
that the Licchavi civic consciousness 
of the Kathmandu valley has been 
commendable given the monarchical 
dominance in the Yamuna valley. 

Licchavi  Framework

The distinct convention of the 
Licchavi model is that it 
demonstrated, unlike most of its 
neighbours, that it was not an 
absolute monarchy which they 
resisted. Ultimate authority rested 
with the 7000 + rajas (much 
comprehensive than the Athenian 
model)  who met each year to elect 
one of their members as a ruler and a 
council of nine to assist him.  Of 
course it was far from what we 
understand by  modern democracy as 
only a small portion of the Licchavi 
population qualified to vote. 

32
There was neither 
doctrines nor a 
revelatory process from 
another source• He did 

not emulate religious parampara 
(tradition), but provided a basic 
process of disciplinary ethical conduct 
(sila)  tied to carefully determined 
principles, directions and guidelines to 
his disciples (savakas)• 
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Secondly, that those with raja status 
were only the male heads of 
households who belonged to 
the kshatriya varna. We certainly are 
aware that the varna stratification 
was strictly adhered and dominated 
profoundly despite the severe 
countercultural preaching by the 
Buddha himself. The Vasettasutta  as 
well as the Ratthapasutta of the 
Majjhimanikaya and his numerous 
interventions with the brahmanic 
structural dominance he encountered 
during his sojourns in and around 
present Bihar and Patna are evident.
The place and role of women are not 
even in the equation unfortunately at 
the time; some would argue that very 
little might have changed even in the 
21st century for more than half of the 
global population of women. Eva 
Niriella elsewhere in this edition 
distinctly and courageously 
elaborates this social deficit even in 
the 21st century.

The three chief functionaries of 
the Licchavi administration were 
the Rājā (the ruling chief), 
the Uparājā (the deputy chief) and 
the Senāpati (the chief of the army).
Interestingly an important place of 
the trade (barter) or economic order 
(arta) is found in the introductory 
portion of the Ekapaṇṇa Jātaka as 
we noted above which refers to 
the Bhāṇḍāgārika (the chancellor of 
exchequer, or the minister of finance)  
as part of  the institutional framework 
in the context of Licchavi 
governance. Interestingly, according 
to the Aṭṭhakathā, an accused 
criminal had to pass through seven 
layers of judges (a severe scrutiny 

prior to a considered judgment), each 
of whom investigated and 
interrogated the accused.

These judges were the Viniccaya 
Mahāmātta (the inquiring 
magistrate), the Vohārika (the jurist-
judge), the Sūttadhāra (the master of 
the sacred code), Aṭṭhakūlakā (the 
eight clans, probably a federal court 
in modern understanding). Then 
the Senāpati (head of military) and 
the Uparājā (deputy executive). The 
final judge was the Rājā (chief 
executive not ultimate like in a 
monarchy), who could find him 
guilty, whereupon the convict 
received the punishment prescribed 
in the Paveṇipotthaka (the book of 
precedence carefully formulated with 
necessary checks and balances with 
other consultors) for the offence 
committed by the individual. A 
tedious but a transparent and an 
accountable process from the 
beginning to the end of an issue had 
been maintained as far as they could 
as per literature we have consulted.

Even if the 21st century legislators, 
social planners and constitutional 
experts hesitate to fully adopt the 
Licchavi model of governance and its 
civic responsibility yet they still can 
study carefully what de facto, made 
the Licchavis in the 6th century. BCE 
even before the Athenian concept of 
city states to embrace such a socio-
political civic conduct and 
comprehensively focused on 
promoting civility and adherence to 
rule of law and justice delivery. 

Bhutanese Experiment

Siddharta Gautama as the Buddha, 
in his first twenty (20) years of his 
public life of forty five (45) years of 
preaching there might not have been 
strict rules promulgated on the 
Sangha. As controversial and 
complex issues arose, when public 
condemnation arose, then the Buddha 
seemed to have recommended certain 
disciplinary boundaries or are 
gulatory compass  to govern the 
institution of the Sangha,  which can 
be interpreted as a disciplinary 
guideline or  the rule of law in 
modern understanding.

Buddhism proposed ‘a view of 
life and a way of life’ and is not a 
religious thought per se assessing its 
original dhamma preaching, teaching 
and practice.But later interpretations 
led to a textualized format and then 
further attakathas and 
systematizations. It won worldwide 
acceptance as a philosophical ethical 
code attesting that a ‘view of life and 
way of life’ (patipada) is possible 
through a gradual training of oneself 
avoiding fruitless ascetic conduct, 
(Attakilamathanuyoga), prestige and 
pleasure (Kamasukhallikanuyoga), 
opting for majjhima patipada 
(middle path).  The Buddha did not 
transfer any divine oracle to his 
hearers nor spoke via a divine 
authority nor by his own authority 
but through sheer authentic 
credibility as Satta.  There was 
neither doctrine nor a revelatory 
process from another source. He did 
not emulate religious parampara 
(tradition), but provided a basic 

33

It is proven that 
if a constitution is 
democratically agreeable 
for a people to be governed 

alongside their preferential option, 
then such could promulgate the rule 
of law to be accepted as a guiding 
principle for ‘all and the whole’
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process of disciplinary ethical 
conduct (sila)  tied to carefully 
determined principles, directions and 
guidelines to his disciples (savakas). 

Interestingly we have found an 
attempt where such Buddhist 
principles are being deployed to the 
modern formation of constitution and 
institutions. It is in this context that 
we would like to share a strong and a 
special reference to the formation of 
a constitution which our ‘near 
neighbor of the Himalayan state of 
Bhutan’(still of the Kathmandu 
valley) adopted in July 2008. The 
king of Bhutan, Jigme Khesar 
Namgyel Wangchuck, pronounced 
even against the view of majority that 
the country must change from a 
single monarchy to a modern state, 
with civil institutions and with a 
written constitution after seven years 
of consultations, some led by the 
king alongside those who willing to 
opt for a new route to governance.

Some notable reforms were 
suggested by the king himself. The 
monarch will retire by age of 65 
stepping down to handover throne to 
the prince or princess provided that 
the royal heir has come of age 
(Article 2, section vi). Therefore,  
Bhutan’s constitution whilst creating 
a continued succession in the 
monarchy ensures vibrant, youthful 
and possibly healthy institutions. 
This was an emotional, hotly debated 
issue which every Dzong Khag 
(regional body) repeatedly opposed 
in both spirit and principle.7  
However, the  king explained and 
introduced his intention stressing the 

importance of a strong monarchy 
thereby a stable country. He 
transferred most of his administrative 
powers to the Council of Cabinet 
Ministers and allowed even an 
impeachment of the king by a two-
thirds majority of the National 
Assembly. There are exhaustive 
provisions made to cover situations if 
the heir to the monarchy had not 
attained the governable age in the 
case of a minor.

 The spirit in which Bhutan 
introduced a new way of looking at 
the rapidly changing world and 
society with a less than a million 
population through its ethnic and 
religious minorities is to adopt anon-
invasive system of defining the 
purpose of human lifeaccepted to all. 
It is not rocket science they 
discovered but an aged old pursuit: 
Happiness. The king won his people 
by this single objective which of 
course resonated with the pursuit of 
the Buddha himself who sought 
meaning in life. The king 
strategically introduced an 
interpretation to global obsession on 
Gross Domestic Product (GDP) 
which he said would be futile if 
people are unhappy in his Himalayan 
commune. Hence, he innovatively 
suggested to his people as if a 
strapline for Bhutan:  Gross National 
Happiness (GNH) also as something 
they should pursue in their passion 
for economic prosperity and 
development goals. So that the final 
value of the goods and services 
produced within the geographic 
boundaries of a country during a 

specified period of time is not just 
evaluated by the GDP index alone 
but a GNH index as well (this index 
strategy is also now developed).8 
That if people are happy then even 
half the success in economic growth 
many be assessed well and take 
measures to rectify the deficit but still 
be happy about the other half of 
success they have made. It is in this 
context that the Bhutanese king with 
his associate proposed to the people 
an edifying constitution and related 
institutions that should drive the next 
century.

Bhutanese View  
and Model

 Article 3, (section i), of the 
constitution states that “Buddhism is 
the spiritual heritage of Bhutan, 
which promotes the principles and 
values of peace, non-violence, 
compassion and tolerance. However, 
under Article 3, section 2, the King 
(Druk Gyalpo) is the protector of all 
religions in Bhutan even though 
majority is Buddhist of nearly a 
population of 800,000.

 Article 3, (section iii) clearly 
whilst giving responsibility to 
religious institutions and personalities 
to promote the spiritual heritage of 
the country, clearly separate religion 
from politics and further state that, 
religious institutions and personalities 
to remain above politics. This unique 
provisions give clear guideline as to 
the function of most sensitive 
institution ‘religion’ in its 
relationship with the conflicting, 
perhaps controversial area politics.

34
The Buddha  being the Satta-
deva-manussanam (teacher 
of humans and devas, one of 
the nine qualities of the 

Buddha), he perhaps would have 
consulted his erudite savakas as well 
as ‘his sharper well-wishers'  before he 
arrived at a certain practice•
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 Article 9 which covers “state 
policy” and provides the state to 
create conditions to enable the true 
and sustainable development of a 
good and compassionate society 
rooted in Buddhist ethos and 
universal human values.

 Unique feature of Bhutan’s 
Constitution is the recommendation 
to the anti-corruption commission 
made by a joint consensus (Article 27 
section ii) of the Prime Minister, 
Chief Justice of Bhutan, the Speaker, 
Chairperson of the National Council 
and even the Leader of Opposition, 
thereby preventing arbitrary biased 
appointments (King appoints them). 
Therefore, the recognition and 
acceptance of entire Bhutan is 
assured. There is a similar procedure 
for Royal Civil Service Commission 
(RCSC) (Article 26, section ii), 
Royal Audit Authority (Article 25, 
section ii), Election Commission 
(Article 24, section ii)

 They cannot resort to 
regionalism, ethnicity and religion to 
incite voters for electoral gain 
(Article 15, section iii). This is 
because of the strong possibility of 
languages, ethnicities in the regions.
Its membership shall not be based on 
region, sex, language, religion or 
social origin (Article15, section 4 b) 
and must be broad based Gross 
National Membership with 
commitment to National Cohesion 
and stability (Article 15, section 4 c). 
It is a common factor in the world, 
that it is the corrupt rich, both 
individuals and business entities who 
control the government activities, due 

to contributions they make to 
political parties in their pursuit for 
success at elections. Bhutan 
constitution prevents such 
malpractices where it prevents 
accepting “any money or any 
assistance” other than those 
contributions made by its registered 
members (Article 15, section 4 d) and 
any assistance from foreign sources 
including governmental, non-
governmental, private organizations 
or from private parties or individuals 
(Article 15, section 4 c). But 
unfortunately we have not seen any 
provision made to the heterogeneous 
Bhutanese people of 
Nepalese descent. The Lhotshampa 
people are native to southern Bhutan, 
who are known as ‘Southerners’ and 
a stateless population. The world is 
looking at Bhutan for a homegrown 
solution instead of asking the West to 
receive them as refugees.

A close reading of Westminster’s 
institutions and the model of 
governance, its developments and 
adaptations may be useful  in the 
light of where there is no written 
constitution per se. A bell was rung 
way back  in 1826 when Sir John 
Cam Hobhouse, a valuable recruit to 
the Reform Party noted in the house 
of commons and is credited with the 
invention of the phrase His Majesty’s 
(loyal) Opposition made during a 
speech in the House of Commons.
With such interventions the 
Westminster parliament was 
compelled to provide due value to the 
role of the opposition in governance. 
It is still the case of the Westminster 
proceedings and the subsequent 

‘shadow cabinet’ is perhaps a 
development of this infusion of value 
to the opposition.  In  the case of the 
Himalayan capitol of Thimpu  which 
we discuss, a similar recognition is 
tendered to the ‘opposition as a 
partner in governance’ by proposing 
an Institution of  the Opposition 
Party.

 It is a unique provision that 
is allocated for the opposition party 
or parties in the Bhutan Constitution 
which is worth reflecting here. 
Perhaps it’s more worth even 
emulating such a model where strong 
ruling parties as currently 
dominating, one can observe Turkey, 
Hungary, Belarus and Uganda as 
most visible regimes that seem to 
undermine their oppositions. 

An interesting model of the 
Bhutanese constitution displays their 
opposition party and those in power: 
it shall play a constructive role in 
good governance (Article 18, section 
i). shall promote National Integrity, 
Unity, Harmony and Cooperation 
(section ii) even as the opposition, 
promote constructive and responsible 
debate in parliament and not disable 
and mime itself, while providing 
healthy debate must remain a 
dignified opposition (section iii) and 
will not allow party interest to prevail 
over the National Interest (section 
iv). They are supposed to oppose the 
government and articulate alternative 
policy decisions (section v). It is 
clear that a weak opposition is a bad 
sign even in a vibrant democracy. 
The opposition while pulsating must 
be a proactive  sign of  productive 
governance an enlightened 
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The tension was 
between the 
monarchical kingdoms 
which occupied the 

Yamuna valley and the republican 
territories in Kathmandu valley in 
the foothills of the Himalayas•



March/April 202136

leadership.

Wrapping Up

Constitutions and Institutions are 
once again emerging as old topics but 
requiring a new understanding  and 
interetation in the digitalized world 
more so with the second and the third 
wave of the pandemic despite the 
hopes of a vaccine rolling out 
through the countries. The new US 
Biden administration is planning to 
convene a global ‘Summit on 
Democracy’ and on Ecology which 
seems to seek fresh conversations on 
constitutions and institutions as they 
form the core of democracy to 
confront a multi polar world of 
politics, governance and international 
relations. 

Currently in Sri Lanka 
parliamentary groups are 
commissioned by the government of 
Sri Lanka to carve out a new 
constitution as an attempt to provide 
more powers to the legislature and 
secure the independence of the 
judiciary and are being met by 
various civil society groups and the 
individual submissions are being 
entertained while other constitutional 
models are also studied. A lacuna in 
the debate might be how the majority 
community wishes to deal with the 
nation’s minority communities with 
varying aspirations and historical 
struggles. The minorities themselves 
must reflectively assess and propose 
a winnable deal to draw the attention 
of the majority itself. The opposition 
as we write is wanting to rally as a 
‘united voice’ but the precipice 
among the groups is enormously 
factional as the radical left party does 

not wish to be on the same platform. 
The debate is on and we hope it 
becomes more vibrant and that any 
model of constitution must seek 
‘public good’ and the institutions 
model themselves as those that 
deliver such objectives in practice on 
the ground.
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